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Background to Fatal Accident Inquiries

Purpose

Inquiries into Fatal Accidents and Sudden Deaths etc. (Scotland) Act 2016

Section 1(3): “The purpose of an inquiry is to — (a) establish the circumstances of the
death, and (b) consider what steps (if any) might be taken to prevent other deaths in
similar circumstances.”

Section 1(4): “But it is not the purpose of an inquiry to establish civil or criminal
liability.”
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Background to Fatal Accident Inquiries

Mandatory Inquiries

Section 2(3): where the deceased was acting in the course of their employment

Section 2(4)(a): where the deceased was in legal custody

Section 2(4)(b): where the deceased was a child detained in secure accommodation

Section 3: Exceptions
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Background to Fatal Accident Inquiries

Discretionary Inquiries

Section 4(1):

“An inquiry is to be held into the death of a person which occurred in  Scotland if
the Lord Advocate —

(a) considers that the death —
(i) was sudden, suspicious or unexplained, or

(ii) occurred in circumstances giving rise to serious public concern,
and

(b) decides that it is in the public interest for an inquiry to be held into the
circumstances of the death.”
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Background to Fatal Accident Inquiries

Process

Section 1(2): “An inquiry is to be conducted by a Sheriff.”

Section 20(3): “The rules of evidence which apply in relation to civil proceedings in the
sheriff court... apply in relation to an inquiry.”

Section 1(4): Not the purpose to establish civil or criminal liability.

Rule 4.1: "Any rule of law or enactment that prevents evidence being led on grounds of
inadmissibility does not apply in an inquiry.”

Section 20(5): “The examination of a person at an inquiry does not prevent criminal
proceedings being taken against the person.”
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Background to Fatal Accident Inquiries

Determination

Section 26(1) and (2) requires the Sheriff, as soon as possible after the conclusion of
the evidence and submissions, to issue a determination setting out:

(a) when and where the death occurred,

(b) when and where any accident resulting in the death occurred,
(c) the cause or causes of the death,

(d) the cause or causes of any accident result in the death,

(e) any precautions which: (i) could reasonably have been taken and, (ii) had they
been taken, might realistically have resulted in the death or any accident resulting in
the death, being avoided,

(f) any defects in any system of working which contributed to the death,

(g) any other facts which are relevant to the circumstances of the death.
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Background to Fatal Accident Inquiries

Determination

Section 26(3): It does not matter whether it was foreseeable before the death that it
might occur if precautions were not taken.

Section 26(6): “A determination is not admissible in evidence, and may not be founded
on, in any judicial proceedings of any nature.”

. Yas
a 7THEMISADVOCATES




Background to Fatal Accident Inquiries

Interpretation of Leqislation

Section 26(2)(e): “any precautions which: (i) could reasonably have been taken and, (ii)
had they been taken, might realistically have resulted in the death or any accident
resulting in the death, being avoided.”

Conflicting views:

Determination into the death of Lynsy Myles (2004): “the key word (in the legislation)
must be ‘reasonable’ — in judging what is reasonable and particularly whether the
actings of medical professionals or indeed any other professional achieves a certain
standard care must be taken by lawyers before we embark on a critique of the
treatment carried out by doctors. As lawyers we are no more than tutored laymen
who can apply normal analytical skills and common sense. Whereas we may question
and indeed criticise medical professionals, lawyers cannot be the arbiters of what is
reasonable based upon our examination alone.”

. Yas
a 7THEMISADVOCATES




Background to Fatal Accident Inquiries

Interpretation of Leqislation

“Again, lawyers should be slow to comment upon medical practice, far less criticise
medical practice, unless there is clear appropriate testimony which challenges the
treatment a patient receives. The view | take of this matter is that for precautions to
be reasonable they have to be reasonable given the whole circumstances surrounding
the patient and treatment of the patient with particular reference to the treating
physician and if appropriate his junior medical staff. Before | can find a precaution to
be reasonable in the context of a medical issue, there must either be an admission by
the treating doctor that he failed to take a precaution or course of action which he
clearly ought to have taken or took the course of action which, in the exercise of
ordinary care, ought not to have been taken. Failing that, there would require to be
established by independent evidence, the manner in which the doctor in a particular
area of expertise, and with the particular experience, ought to have acted. This clearly
requires there to be a standard by which the actings of doctors are judged.”
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Background to Fatal Accident Inquiries

Interpretation of Leqislation

Determination into the death of Kieran Nicholl: “It was said that in order for me to
hold that there were reasonable precautions that might have been taken by members
of the medical profession whereby the death might have been avoided, the standard
required to be applied was, by analogy, the one to be found in Hunter v Hanley... |
reject that argument. It is based on a misunderstanding of the law in relation to fatal
accident inquiries. Entitlement to decide whether | am satisfied that it has been
established that there exists a reasonable precaution whereby the death and an
accident resulting in the death may have been avoided, in my opinion, only requires it
to be demonstrated, with the benefit of hindsight, that the precaution might have
prevented the death or accident and, that it was a reasonable precaution in the
ordinary sense of that word.”
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Background to Fatal Accident Inquiries

Interpretation of Leqislation

Determination into the death of Marion Bellfield (2011) FAI 21: “The natural meaning of
‘orecaution’ is an action or measure taken beforehand against a possible danger or risk.
Further, since one purpose of a fatal accident inquiry is to inform those with an interest of
what precautions should be taken in future, a finding under section 6(1)(c) must carry with
it the implication that the precaution ought, with the benefit of hindsight, to have been
taken in the case which resulted in the death, albeit without any necessary implication that
the failure to take it was negligent. That being so, | agree that when one has a situation
which solely involves the exercise of clinical judgment, where a range of reasonable
actions might be taken, and the choice as to which to take rests on the skill and experience
of a doctor based upon such information as is available to him at the time, and the doctor
happens to choose a course which results in death, it would be wrong to hold that the
selection of another option within the range, which might have prevented the death, was a
reasonable precaution which ought to have been taken. Not only does that involve
straining the meaning of precaution, but such a finding would be of no real practical
benefit to others in the future.”
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Background to Fatal Accident Inquiries

Interpretation of Leqislation

Sutherland v Lord Advocate 2017 S.L.T. 333: “It was submitted that it would be possible
to envisage a situation, involving the exercise of clinical judgment, whereby a doctor
was presented with two or more options and could not know which was in the patient'’s
best interests. | accept that in such a situation where the optimal course was not taken,
it would not be appropriate to determine that the selection of another of the available
options would have been a reasonable precaution. | accept that to do so would distort

the ordinary meaning of "reasonable precaution”" and would in any event be of no
assistance for the future.”
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The Road to the Inner House
Inquiry into the Death of Jessi-lean MaclLennan [2024] FAI 1

Discretionary inquiry following death of a 20-month-old baby in November 2019.

From July 2019, concerns regarding weight and eating habits.

In early October 2019, Jessi was brought to her GP with bloating, pain and a lump.

Limited abdominal examinations were performed, and no referrals were made.

In late October 2019, Jessi was brought to Out of Hours and her GP. She was
diagnosed with constipation and treated.
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The Road to the Inner House
Inquiry into the Death of Jessi-lean MaclLennan [2024] FAI 1

On 1 November 2019, Jessi was brought to an emergency appointment with her GP, Dr
Duncan. No further treatment, investigation or referral was arranged.

On 6 November 2019, Jessi was brought to the Paediatric Assessment Unit (PAU). She
was diagnosed with constipation.

On 15 November 2019, Jessi collapsed at home. Investigations showed a
nephroblastoma.

Jessi passed away on 25 November 2019.
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The Road to the Inner House

The Witness Evidence

Dr Duncan, GP:

— Accepted that the examination was not as extensive as she would have liked.

— Conceded to being heavily influenced by the paediatric assessment of 20 October
2019.

— Did not accept that she could have taken other reasonable measures.

— Conceded that would have a lower threshold for referral.
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The Road to the Inner House

The Expert Evidence

Dr Norman Wallace, GP Expert:

— Critical of Dr Duncan for not making an urgent referral on 1 November 2019.

— However, he understood why Dr Duncan was reassured by the previous paediatric
opinion.

— Described the care as “substandard” but mitigated by the reassurance.

— Accepted that it was reasonable for Dr Duncan not to make a referral.
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The Road to the Inner House

The Expert Evidence

Professor Hamish Wallace, Consultant Paediatric Oncologist:

— Further investigations would have led to diagnosis.

— Even an advanced nephroblastoma had a cure rate of 85%.

— Curative treatment could have been delivered up to 6 November 20109.
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The Road to the Inner House

Determination

Section 26(2)(e) — the determination identified precautions which: (i) could reasonably
have been taken and, (ii) had they been taken, might realistically have resulted in the
death or any accident resulting in the death, being avoided.

”On 1 November 2019... the consulting GP could have referred Jessi to the PAU for
further assessment.”

“All of the precautions found in terms of section 26(2)(e) relate to maximising the
opportunity for full and exhaustive investigations into Jessi’s symptoms to have taken
place. If proper investigations had taken place... it is likely Jessi’s condition would have
been correctly diagnosed and treatment could have commenced immediately, making
her chances of survival and cure probable. These precautions, if taken, might
realistically have resulted in the death being avoided.”
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The Road to the Inner House
Duncan v Lord Advocate [2024] CSOH 114

Determination challenged by Judicial Review.

Petitioner argued that the Sheriff had misdirected herself in law in finding that it

would have been a reasonable precaution to make a referral to PAU on 1 November
2019.

Petitioner’s submissions - where a clinician exercised their clinical judgement over two
options that were reasonable, sheriffs should not make findings in 26(2)(e) in respect
of reasonable precautions.

Respondent’s submissions - comparing different approaches to determine what was
reasonable inevitably drew one back to the Hunter v Hanley test. That approach had
no part to play in the interpretation of section 26(2)(e).
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The Road to the Inner House
Duncan v Lord Advocate [2024] CSOH 114

“[48] the language of section 26(2)(e) refers to any precautions — the qualification of
those being precautions which could reasonably have been taken then follows. There
is nothing in the statutory language which suggests that a finding may not be made
where another option was available. To approach matters in that way in effect mirrors
the Hunter v Hanley test which it is agreed has no part to play in an FAI.”

Adopted and endorsed Sheriff Braid’s analysis in Bellfield, being: “46...negligence is not
in issue...it is not the function of this inquiry to attribute blame. It is therefore nothing
to the point to inquire as to whether what was done was reasonable, and it seems to
me to involve a non sequitur to hold that a precaution which was not taken can be had
to have been reasonable only if what was done was not reasonable... | do not see why
it is not open to me to hold that, even though what was done was reasonable, other
reasonable precautions might also have been taken which might have prevented the

death.”
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Appeal to the Inner House
Duncan v Lord Advocate [2025] CSIH 27

Appealed to the Inner House. Reclaimer argued that the Lord Ordinary erred in law.

Reclaimer’s submission — “[41]...where there were two equally sound clinical options
available to a doctor, each of which would have avoided death, it would be wrong to
say that the option not selected was a reasonable precaution, which ought to have
been taken... The Lord Ordinary’s approach emptied the word “precautions” of any

meaning.”

Respondent’s submission — “[46]...The reclaimer’s approach imported the Hunter v
Hanley test by the back door. Such an interpretation was inconsistent with the plain
terms of the statutory provision. Section 26(2)(e) was not concerned with precautions
which ought reasonably to have been taken, but rather with precautions which could

reasonably have been taken.”
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Appeal to the Inner House
Duncan v Lord Advocate [2025] CSIH 27

“[48] Whether there has been negligence on the part of a doctor (or anyone else) causing
or contributing to death is a matter for civil proceedings not for an FAI.”

”[51] For present purposes the key word in this provision is “could”. If the evidence
presented at the FAIl shows that a precaution could reasonably have been taken and that
had it been taken it might realistically have resulted in the death or any accident resulting
in the death being avoided then the sheriff must set out such a precaution in his or her
determination. The duty to do so is a mandatory one created by the statutory provision.
The sheriff has no discretion not to make such a finding where the evidence satisfies the
statutory criteria. It is notable that the provision does not say that a precaution should be
set out only if the sheriff considers that it ought to have been taken or that it should have
been taken. The threshold for making a finding under section 26(2)(e) has been
deliberately placed at a lower level than would be the case if the provision required the
sheriff to be satisfied that a precaution ought to have been taken or that it should have
been taken. It is sufficient if the sheriff is satisfied that the precaution could have been
taken.”
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Appeal to the Inner House
Duncan v Lord Advocate [2025] CSIH 27

“[52] The word “precautions” should be given its ordinary and natural meaning: a
measure, action or step taken beforehand against a possible danger, risk or
inconvenience. Section 26(2)(e) is evidently couched in wide terms. Not only is this clear
from the fact that it is precautions which could have been taken and might realistically
have avoided death which require to be identified, it is also notable that the provision
refers to any precautions... The identification of such precautions, even though it may
have been reasonable not to take them in the particular circumstances of the case,
may serve to encourage reflection and re-evaluation of established practices and
understandings by interested parties .”

“[57] the provision concerns what could have been done, not what ought to have been
done or what should have been done. the statutory wording permits no other
interpretation. It follows that the fact that the choice of precaution involves the
exercise of medical skill and judgement does not mean that it would be wrong to hold
that the selection of another option within the reasonable range amounted to a
reasonable precaution which could have been taken.”
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What does it all mean?

Sheriff’s mandatory duty

No dispensation for medical judgement
Three-pronged approach

Step away from Hunter v Hanley
Retrospection without foreseeability

Gradations of reasonable precautions?
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Practical Tips

Expect findings of reasonable precautions

Prepare participants — avoid surprises

Consider potential conflicts of interest

GMC guidance on ‘Good Medical Practice’

Experts — the ‘precautions’ expert and the ‘causation’ expert
Real world assessment

FAI Rule 4.17(2) — ask questions
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