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Sections 8(1) and 8(2) of the Civil Litigation (Expenses and Group Proceedings) 
(Scotland) Act 2018, the default rule is that the court must not make an award of 
expenses against the pursuers. Section 4 of the 2018 Act however provides three 
exceptions:

a. When the person (pursuers) or the persons legal representatives make a 
fraudulent representation or otherwise acts fraudulently in connection with the 
claim or proceedings;

b. When the person or the persons legal representatives behave in a manner which 
is manifestly unreasonable in connection with the claim or proceedings; or

c. When the person or the persons legal representatives conducts the proceedings 
in a manner that the court considers amounts to an abuse of process.

Noting also abandonment and failing to beat a tender/accepting tender late



Helen Lennox v Iceland Foods Limited [2022] EDIN 42

- Where it all began

- Customer fell over stack of shopping backets near the checkout

- Several averments in relation to the nature, extent and breach of duty 
of care were not spoken to, no factual or expert evidence, and not put 
to the defender in cross

- Defender contended insisting on those averments without evidence, 
and proceeding to proof with virtually no prospects of success was 
manifestly unreasonable/abuse of process 

- Held that there was sufficient evidence (CCTV) that could, on one 
interpretation, have inferred negligence. Not the case where the 
pursuer had no chance or substantially no chance of success. 

- QOCS disapplication refused 



Gilchrist v Chief Constable Police Scotland 2023 SLT (Sh Ct) 119

- Accident at work leading to an assault

- Court did not accept the pursuer’s evidence in relation to the injury 
mechanism

- Defender contended the logical conclusion was that the pursuer was not 
telling the truth

- Court held distinction between a “straight lie” (fraud) and a false statement 
with honest belief as to its truth (not fraud)

- As no finding that the pursuer was incredible or that evidence was deliberately 
untrue, the high threshold for Section 8(4)(a) was not met

- Accepted incredibility on a core issue may be manifestly unreasonable, but 
each case turns on its own facts and circumstances

- As simply preferred defender’s witnesses over the pursuer, did not meet 
threshold for manifestly unreasonable conduct. 



Elizabeth Love v NHS Fife Health Board [2023] SC EDIN 18

- Pursuer’s mother died 28 October 2018

- Triennium extended 9 October 2022

- Instructed solicitors who withdrew on 22 March 2022

- Triennium extended again to 16 November 2022

- Pursuer instructed new solicitor

- Writ served 12 December 2022

- Time-barred, no reports on liability or causation, and no title to sue

- Defender sought summary decree - granted

- Court considered the pursuer’s agent was under pressure to raise 
and while it may have been unreasonable not to consider title to sue, 
this was not manifestly unreasonable, and disapplication refused



James Nelson v John Lewis Plc [2023] SC EDIN 44

- Pursuer contended to have suffered hearing loss when struck on the 
head with a ball by co-workers 

- Held that a statement made recklessly as to whether it was true or 
false would be made intentionally for the purpose of misleading the 
court

- 8(4)(a) refused as no finding in fact of fraud

- Held that while the court did not accept the pursuer’s evidence on 
causation, that did not mean that his conduct in pursuing the action 
on the basis of that causative mechanism was manifestly 
unreasonable 

- 8(4)(b) refused also



Elaine Murray v Robert Mykytyn [2023] SC EDIN 32

- RTA 29 July 2021

- Pursuer evidence inconsistent with her husband (the driver)

- Defender contended pursuer would have known this in advance 
and persisting with the action was manifestly unreasonable 

- Court did not accept action was bound to fail and disapplication 
on ground of 8(4)(b) refused



Carty v Churchill Insurance Co Ltd 2024 SLT (Sh Ct) 56

- Overall “unsatisfactory management of the action by the 
pursuer’s agents”

- Repeated failure to respond to correspondence

- Persistent failures to comply with the timetable

- Held that the conduct of the pursuer’s agents in the management 
of the action was manifestly unreasonable 



Natalia Musialowska v Zurich Insurance Plc [2023] SC EDIN 36

- RTA 14 November 2021

- Pursuer neither credible nor reliable on the core issues

- Found to be a wholly incredible witness 

- BOP acted intentionally to mislead the court

- QOCS disapplied both on 8(4)(a) and (8)(4)(b)



Ali & Hussain v RSA Insurance Ltd [2023] SC EDIN 35

- RTA 4 April 2019 with defence of LVI

- Defender contended as pursuers found neither credible or 
reliable, the logical inference was that they made fraudulent 
representations

- Held that both were wholly incredible witnesses and the issues 
with their evidence went “far beyond” preferring one witness over 
the other. 

- Disapplied on the basis of 8(4)(a),  and “given all the facts and 
circumstances of this particular case” also on the basis of 8(4)(b)



Henry Clarke v Marks & Spencer Plc [2023] SC EDIN 42

- Defender contended that prospects were so lacking and that the claim poorly 
investigated and presented, it was manifestly unreasonable to fail to review 
prospects and discontinue the claim

- Held that the qualification of the word “unreasonable” by the word “obviously” 
takes the level of unreasonableness into a different category than behaviour 
which is unreasonable

- Unreasonable behaviour will never be sufficient to form a basis for dis-
applying QOCS

- Whether behaviour is tantamount to being manifestly unreasonable requires 
to be considered at the time of the behaviour, not through the lens of 20/20 
hindsight

- It would be wrong to equate ineptitude, which is at the level of innocent 
mistakes, with manifestly unreasonable behaviour.

- Disapplication refused 



Natalie Manley v Thomas McLeese [2024] SAC (Civ) 16

- RTA with pursuer found to be incredible and unreliable 

- Sheriff disapplied QOCS on grounds on all three grounds

- Pursuer applied

- SAC approved Gilchrist, Murray and Nelson, that in order for 
QOCS to be disapplied on S.8(4)(a) the sheriff required to make a 
finding in fact that the pursuer had made a fraudulent 
misrepresentation

- SAC held sheriff failed to provide reasons to provide the basis for 
a finding that the pursuer had behaved in a manner which was 
manifestly unreasonable or that amounted to an abuse of 
process



Nicola Bruff  v RSA Insurance Ltd [2024] SC EDIN 31

- RTA

- Pursuer relied on supportive statement by Mr Donlin. 

- Pursuer subsequently accepted statement was false

- Defender contended reasonable inference pursuer had asked Donlin to lie

- Held that while pursuer was not credible or reliable, there was no finding in 
fact of fraud. 

- Consideration given to making a retrospective finding of fraud, but declined 
given following proof court is inevitably weighing evidence and making findings 
in fact

- Noting judgement following proof 15 May 2024 and declined to make 
retrospective finding 1 July 2024. 

- Given reliance on statement known to be untrue, disapplied on the basis of 
manifestly unreasonable conduct & abuse of process



Gordon Dunn v Menzies Distribution Limited [2026] SC EDIN 22

- Pursuer sought damages for a reoccurrence of a pre-existing depressive disorder 
resulting from a GDPR breach. Claimed significant psychological symptoms, loss of 
earnings, and services claims. 

- Defender obtained surveillance footage indicating several holidays (including 
Disneyland Paris), social life, and that he continued to work after the alleged breach

- Agents withdrew and pursuer abandoned

- Held that pursuer made a series of false representations to medical practitioners, 
solicitors, and thereby to the court

- Fell with the category of a straight lie

- Pursuer had also made an application for anonymity which was founded on a 
fraudulent representation. 

- As in Bruff, the “falsehood in this case goes to the heart of the court process”

- QOCS disapplied also on grounds on abuse of process



Qaisar Gundal v EUI Limited [2026] SC EDIN 66

- RTA 2 November 2023

- Action raised for solatium, hire, recovery, and storage

- Writ lodged along with vouching

- Held that the documentation vouching for hire, recovery and 
storage was false 

- Held that pursuer’s agent ought to have known claims were 
fictitious when client disputed incurring those claims

- Criticised for nevertheless serving the writ and then not removing 
the fictitious claims until 8 weeks later

- Found manifestly unreasonable conduct



Hazelanne McKillop v Sean Woods [2026] SC EDIN 63

- RTA June 2023

- Orthopaedic evidence in October 2023 opined symptoms would resolve by June 2024

- Proceedings raised May 2025

- Defender made an offer August 2025 and rejected September 2025

- Pursuer SVC October 2025

- November 2025 – PO and Tender lodged (tender rejected)

- PTM March 2026 with second PO lodged thereafter

- Pursuer re-examined by orthopaedic expert week before proof

- Day before proof pursuer sought to discharge 

- Two day proof fixed for April 2026

- Defender sought to disapply QOCS on grounds of MU conduct given repeated failures 
to ascertain whether pursuer had recovered in line with prognosis

- Court critical of repeated failures, while early failures carelessness, by PTM March 
2026 failure became manifestly unreasonable

- QOCS disapplied 



Disapplying QOCS

- Each case in which the issue of disapplying QOCS arises must 
be considered on its own facts and circumstances – Lennox 
and Gilchrist

- Moving to disapply QOCS requires a separate motion - 
Anderson



Fraudulent representation S.8(4)(a)

- The threshold for establishing a fraudulent representation or otherwise acting 
fraudulently is a high one – Gilchrist and Musiolowska

- if the court then concludes on the balance of probabilities that the pursuer or 
their legal representative has acted intentionally to mislead the court, the 
threshold will be met - Gilchrist and Musiolowska above

- Court held distinction between a “straight lie” (fraud) and a false statement with 
honest belief as to its truth (not fraud) – Gilchrist 

- A statement made recklessly as to whether it was true or false would be made 
intentionally for the purpose of misleading the court - Nelson

- Preferring one witness i.e. defender over the pursuer, is unlikely to ever lead to 
fraudulent representation – Ali & Hussain

- But if the inconsistencies go “far beyond” simply pursuer v defender, it might be 
enough – Ali & Hussain

- In order to disapply on the basis of fraudulent representation, would need a 
finding in fact at proof - Manley

- Court is unlikely to make a retrospective finding of fraud - Bruff



Takeaways

- Importance of preparing proposed findings in fact to ensure inviting the 
court to make a finding in fact of fraud

- The longer the time between the judgement and the expenses hearing, the 
less likely the court will make a retrospective finding of fact

- For LVI cases, defenders can succeed if able to prove symptoms following 
accident can be explained by a pre-existing condition. But likely then falls 
within “false statement with honest belief as to its truth” and negates 
8(4)(a)

- Equally, possible pursuer given the passage of time is mistaken about 
having suffered symptoms, particularly if cold-called some time after the 
accident. 

- For 8(4)(a) in LVI cases – suggest defender needs (1) contemporaneous 
reporting of symptoms; (2) no innocent explanation i.e. pre-existing; and (3) 
persuasive engineering and medical evidence that no injury could have 
been sustained. 



Manifestly Unreasonable

- ‘Manifestly unreasonable’ means ‘obviously unreasonable’ (Lennox, para [60]).

- Unreasonable behaviour will never be sufficient to form a basis for dis-applying QOCS – it must be 
manifestly/obviously unreasonable (Clarke)

- The legislative history and language indicates that the circumstances where proceedings were not 
conducted in an appropriate manner are likely to be exceptional (Lennox, para [61]).

- Where there is a finding that the pursuer is incredible on a core issue in the action, the issue of 
manifestly unreasonable conduct may arise, but does not invariably arise (Lennox, Gilchrist, para [26]).

- Incredibility on a core issue, coupled with the facts and circumstances, may be manifestly 
unreasonable - Hussain

- The court preferring the defender’s witnesses over the pursuer’s account does not of itself give rise to 
disapplication; whether it does depend on the court’s reasons (Gilchrist, Nelson).

- Pursuing an action with no chance or substantially no chance of success may be sufficient to be 
manifestly unreasonable – Lennox, Murray

- But may not if under pressure to raise – Love

- Repeated failures to respond to correspondence and particularly persistent failures to adhere time to 
timetable deadlines can be manifestly unreasonable (Carty)



Takeaways

- If faced with a Carty motion, prepare detailed chronology focusing on complexities and 
difficulties of the action, how progress has been made – establish may be “unreasonable” but 
not “manifestly unreasonable

- If moving to disapply on the basis of Carty – do the opposite

- Motions to vary/sist – include the reason why, what needs to be done, and the timeframes 
anticipated. In subsequent motions, set out progress. Delays caused by multiple variations 
and/or sists, or even discharged proof, less likely to be found manifestly unreasonable with a 
chronology of motions detailing progress

- DO NOT IGNORE emails from the other side (applies equally to both pursuer and defender)

- Undertake regular updates considering the pleadings, sum sued, medical evidence, and client 
progress – avoids risk of proceeding with averments then not relied upon (Lennox) and last 
minute discharges to update medical evidence (McKillop)

- If a mistake is made, rectify immediately e.g. failure to comply with timetable (Carty) or 
commencing an action based on a false position (Gundall) may be considered “unreasonable” 
rather than “manifestly unreasonable”

- Credit hire – check all claims, documentation, and signatures with the pursuer prior to raising. 
Issues with signatures is quite common



Abuse of Process

- Whether the issue goes to the heart of the court process – 
Lennox

- Essential question is whether the action compromises the 
integrity of the court’s procedure – Lennox

- Examples include relying on evidence known to be false (Dunn, 
Bruff, probably also Gundal had the defender lied on 8(4)(c) in 
addition to 8(4)(b)



Grubb v Finlay

- RTA

- Sum sued £500k, SVC £382 then £182

- Court refused to dismiss the action

- Held that symptoms which could be attributed to the 
accident limited to 12 months post-accident

- Rejected the argument that the pursuer was fundamentally 
dishonest but accepted failed to prove causation for 
symptoms beyond 12 months

- Awarded £7,231 and liable to pay 2/3 of defender's expenses 
(despite no tender in play)



Defenders appeal

- Relied on repeated examples that the pursuer had lied for the 
purposes of exaggerating the claim

- Contended “impossible to ascertain where the lies stopped 
and the truth began”

- Relied on fundamental dishonesty powers in England and 
contended Scottish court had the inherent power to bring 
proceedings to a halt

- Contended Lord Ordinary ought to have found the pursuer 
fundamentally dishonest and dismissed the action



Pursuers appeal

- Argued in favour of normal rule – cost of the litigation should 
fall on the person who caused it

- Contended if defender sought to avoid expenses, should have 
used the tendering system 



Inner House decision

- Accepted that the court has the inherent power to dismiss an 
action

- However, “the power is a draconian one which should be 
regarded as an option of last resort”

- Held would have been inappropriate to have dismissed the 
action as the pursuer had presented “a good, if exaggerated 
claim”

- Found no issue with Lord Ordinary’s decision on expenses. IN 
essence, but for the exaggerated claim, the proof would have 
been a short one 



McSeveny v Aviva Insurance Ltd [2026] CSOH 18

- Pursuer sued for £2.5 million following RTA

- Defender sought dismissal of the action, which failing, dismissal except for 
solatium claim

- Advanced several examples to justify contention that pursuer had deliberately and 
consistently lied about the extent of his injuries

- Accepted inherent power to bring an end to an action which is blatantly an abuse 
of process, and where pursuer’s behaviour makes it impossible for there to be a 
fair hearing

- Held it is not sufficient for the defender to show merely that the pursuer has been 
dishonest in relation to some aspect of the claim

- Motion refused but defender invited to renew motion if the pursuer did not 
candidly disclose his capabilities  to experts and to the court

- Consideration given to sisting the cause to allow the pursuer to do this and for 
updated medical reports 



Takeaways

- The court has the power to dismiss the action before evidence is led but is 
unlikely to do so unless the defender can establish that the entirety of the claim is 
dishonest

- A genuine but intentionally exaggerated claim will generally be allowed to 
proceed

- If dishonesty in reporting is conceded prior to evidence being led, would seem 
sensible to sist the action to allow medical experts to update reports on the basis 
of the honest reporting, for the action to be valued fresh, and settle prior to 
incurring the cost of proof

- If such circumstances, the defender is expected to utilise a tender to avoid the 
risk of expenses – defenders advised to do so early and not withdraw that tender

- Seeking expenses from the date of the tender, the defender may well now 
succeed in disapply QOCS on all three grounds – particularly if the 
circumstances mirror Grubb or McSeveney



Questions
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