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Overview

• Introduction

• A significant area of practice – value of claims outstanding against NHS 
bodies in Scotland estimated at over £1 billion as at November 2021

• Aim - 21 “do’s and don’t’s” based on more than 25 years’ experience
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1) Get the team assembled early

Clinical negligence litigation as a team activity

Start with the end in mind
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2) Try to remember the human context

• The tragedies behind every case

• Remembering how we come to be here

• What that means for how we litigate
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3) Remember the foundations – what actually happened?

Assessed on a balance of probabilities

• That includes what is to be seen in imaging, histopathology:

• Penney v East Kent Health Authority [2000] PNLR 323 (Court of Appeal)

• Muller v King’s College Hospital NHS Foundation Trust [2017] QB 987

• Brady v Southend University Hospital NHS Foundation Trust [2020] 
EWHC 158 (QB)

• Spellman v Portsmouth Hospitals University NHS Trust [2024] EWHC 
2011 (KB)
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4) Remember the key rules - negligence

• Hunter v Hanley 1955 SC 200 
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Hunter v Hanley

• per LP Clyde at p 206 –

• “To establish liability by a doctor where deviation from normal practice 
is alleged, three facts require to be established. First of all it must be 
proved that there is a usual and normal practice; secondly it must be 
proved that the defender has not adopted that practice; and thirdly 
(and this is of crucial importance) it must be established that the course 
the doctor adopted is one which no professional man of ordinary skill 
would have taken if he had been acting with ordinary care. There is 
clearly a heavy onus on a pursuer to establish these three facts, and 
without all three his case will fail. If this is the test, then it matters 
nothing how far or how little he deviates from the ordinary practice. 
For the extent of deviation is not the test. The deviation must be of a 
kind which satisfies the third of the requirements just stated.” 
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Hunter v Hanley, cont. – pp204-205.

• “But where the conduct of a doctor, or indeed of any professional man, 
is concerned, the circumstances are not so precise and clear cut as in 
the normal case. In the realm of diagnosis and treatment there is ample 
scope for genuine difference of opinion and one man clearly is not 
negligent merely because his conclusion differs from that of other 
professional men, nor because he has displayed less skill or knowledge 
than others would have shown. The true test for establishing 
negligence in diagnosis or treatment on the part of a doctor is 
whether he has been proved to be guilty of such failure as no doctor 
of ordinary skill would be guilty of if acting with ordinary care—Glegg, 
Reparation, (3rd ed.) p. 509”. 
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Bolam v Friern Barnet Hospital Management Committee 
[1957] 1 WLR 582

• “A doctor is not guilty of negligence if he has acted in accordance with 
a practice accepted as proper by a responsible body of medical men 
skilled in that particular form of treatment; nor is he negligent merely 
because there is a body of opinion which would adopt a different 
technique” 
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Bolitho v City and Hackney Health Authority 1998 AC 232 

• [from the headnote] “…in applying the test the court had to be 
satisfied that the exponents of a body of professional opinion relied 
upon had demonstrated that such opinion had a logical basis and in 
particular had directed their minds where appropriate to the question 
of comparative risks and benefits and had reached a defensible 
conclusion; that if, in a rare case, it had been demonstrated that the 
professional opinion was incapable of withstanding logical analysis, the 
judge was entitled to hold that it could not provide the benchmark by 
reference to which the doctor's conduct fell to be assessed, but that in 
most cases the fact that distinguished experts in the field were of a 
particular opinion would demonstrate the reasonableness of that 
opinion”. 
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Lord Hodge in Honisz v Lothian Health Board 2008 SC 235 – at 
para [39] 

• “[39]  First, as a general rule, where there are two opposing schools of 
thought among the relevant group of responsible medical practitioners 
as to the appropriateness of a particular practice, it is not the function 
of the court to prefer one school over the other (Maynard v West 
Midlands Regional Health Authority [1984] 1 WLR 634, Lord Scarman, p 
639F–G). Secondly, however, the court does not defer to the opinion of 
the relevant professionals to the extent that, if a defender lead 
evidence that other responsible professionals among the relevant 
group of medical practitioners would have done what the impugned 
medical practitioner did, the judge must in all cases conclude that there 
has been no negligence… 
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Honisz, cont.

• …This is because, thirdly, in exceptional cases the court may conclude 
that a practice which responsible medical practitioners have 
perpetuated does not stand up to rational analysis (Bolitho v City and 
Hackney Health Authority , Lord Browne-Wilkinson, pp 241G–242F, 
243A– E). Where the judge is satisfied that the body of professional 
opinion, on which a defender relies, is not reasonable or responsible he 
may find the medical practitioner guilty of negligence, despite that 
body of opinion sanctioning his conduct. This will rarely occur as the 
assessment and balancing of risks and benefits are matters of clinical 
judgment. Thus it will normally require compelling expert evidence to 
demonstrate that an opinion by another medical expert is one which 
that other expert could not have held if he had taken care to analyse 
the basis of the practice…
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Honisz, cont.

• . Where experts have applied their minds to the comparative risks and 
benefits of a course of action and have reached a defensible 
conclusion, the court will have no basis for rejecting their view and 
concluding that the pursuer has proved negligence in terms of the 
Hunter v Hanley test (see para 36). As Lord Browne-Wilkinson said in 
Bolitho (p 243D–E), 'it is only where the judge can be satisfied that the 
body of expert opinion cannot logically be supported at all that such 
opinion will not provide the benchmark by which the defendant's 
conduct falls to be assessed.’” 

• Recently, see DS v NHS Grampian 2025 SLT (SAC) 87 
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5) Remember the key rules - informed consent – 
Montgomery v Lanarkshire Health Board 2015 SC 
(UKSC) 63 

• “The analysis of the law by the majority in Sidaway v Board of 
Governors of the Bethlem Royal Hospital [1985] A.C. 871, [1985] 2 
WLUK 232 was unsatisfactory. An adult person of sound mind was 
entitled to decide which, if any, of the available forms of treatment to 
undergo, and her consent had to be obtained before treatment 
interfering with her bodily integrity was undertaken. Doctors were 
under a duty to take reasonable care to ensure that patients were 
aware of any material risks involved in any recommended treatment, 
and of any reasonable alternative or variant treatments.”

• But see the limits in e.g. Duce v Worcestershire Acute Hospitals NHS 
Trust [2018] EWCA Civ 1307; McCulloch v Forth Valley Health Board 
2023 SC (UKSC) 91; 2023 SLT 725
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6) Remember the key rules - causation

• Proof on a balance of probabilities that in a negligence-free course of 
events there would have been a materially better outcome

• Counter-factuals
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Causation in medical negligence as a multi-aspect test, 
depending on the circumstances:

• Biological causation – e.g. what was going on in the patient’s body, 
over time? How would that have been changed (if at all) by different 
treatment? “Point(s) of no return”

• Practical causation – e.g. if the medical staff had been properly alert to 
the patient’s deterioration, what was practically possible by way of 
escalation – e.g. by way of transfer to another unit/hospital / “the 39 
steps”? How long would that have taken, practically?

• Clinical causation – e.g. what would the ordinary competent medical 
team to whom the patient might have been referred, or given an 
alternative report of imaging (e.g.), have done? In what timescale?

• Overall – would a course of events without negligence have produced a 
materially better outcome?
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• What sort of proof?

• Dingley v Chief Constable 1998 SC 548, per Lord Rodger at 600:

• “It is a case where in their evidence the experts refer at times to a 
standard of scientific proof which is different from the standard of 
proof which the court applies when deciding matters of fact. For a 
court a fact is proved if the court holds that it is more probable than 
not, even if it is only marginally more probable. By contrast scientific 
experts will obviously require a much higher standard before they 
hold that something has been established. I have tried to keep this 
difference of approach in mind when reaching my conclusion.” 

• See also Lord Prosser at p603
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7) Remember the key rules - Material 
contribution

• Bonnington Castings v Wardlaw 1956 SC (HL) 26 

• Per Lord Reid, at p31 - “It would seem obvious in principle that a 
pursuer or plaintiff must prove not only negligence or breach of duty 
but also that such fault caused or materially contributed to his injury, 
and there is ample authority for that proposition both in Scotland and 
in England…. In my judgment, the employee must in all cases prove his 
case by the ordinary standard of proof in civil actions; he must make it 
appear at least that on a balance of probabilities the breach of duty 
caused or materially contributed to his injury.”

• Bailey v MOD [2009] 1 WLR 1052

• Williams v Bermuda Hospitals Board [2016] AC 888

• Andrews v GGHB 2019 SLT 727, per Lord Pentland
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Loss of a chance

• Gregg v Scott [2005] 2 A.C. 176 
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8) Remember the key rules - onus of proof

The Rhesa Shipping Co. S.A. v Edmunds – The 
Popi M [1985] 1 W.L.R. 948 
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AW v Greater Glasgow Health Board 
[2017] CSIH 58 



9) Remember the key rules – expert evidence
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When can we use expert evidence?

• We can lead expert evidence only when the proper presentation of 
our case, against the background of the law, requires matter to be 

understood and accepted by a tribunal which is outwith the normal 
experience of people of ordinary intelligence. 
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Expert views are not decisive

• “It cannot be over-emphasised that no Committee or, for that matter, 
no Court is in any way bound to accept expert evidence or to be 
dictated to by experts.”

•

• per Lord Avonside in Assessor for Lothian Region v Wilson 1979 SC 341 
at 349.
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Davie v Magistrates of Edinburgh 1953 SC 34, at 40

• “Expert witnesses, however skilled or eminent, can give no more than 
evidence. They cannot usurp the functions of the jury or Judge sitting as 
a jury…. Their duty is to furnish the Judge or jury with the necessary 
scientific criteria for testing the accuracy of their conclusions, so as to 
enable the Judge or jury to form their own independent judgement by 
the application of these criteria to the facts proved in evidence. The 
scientific opinion evidence, if intelligible, convincing and tested, 
becomes a factor (and often an important factor) for consideration 
along with the whole other evidence in the case, but the decision is 
for the Judge or jury. In particular, the bare ipse dixit of a scientist, 
however eminent, upon the issue in controversy, will normally carry 
little weight, for it cannot be tested by cross-examination nor 
independently appraised, and the parties have invoked the decision of 
a judicial tribunal and not an oracular pronouncement by an expert.”

• Per Lord President Cooper
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Recent commentaries on the role of experts

• Kennedy v Cordia (Services) LLP 2016 SC (UKSC) 59, at paras 38-73

•

• For a recent review of the way expert evidence requires to be closely 
analysed by the judge rather than just being adopted, regard may be 
had to the Opinion of the Second Division in AW v Greater Glasgow 
Health Board 2017 CSIH 58, especially at paras [137]-[138]. AW was 
applied in, e.g, Ted Jacob Engineering Group Inc v Morrison 2019 SC 
487.
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What goes into an expert opinion?

Opinion

Expertise Facts Investigation
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Literature
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10) Make good use of the special procedural rules
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Court of Session Rules, Chapter 42A

• Introduced 1st May 2013, revised 1st March 2020

• Court of Session Practice Note No 2 of 2019

• Court of Session Users’ Group

• Sheriff Court Ordinary Rules, Chapter 36A
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Some key provisions of Court of Session Rules:  
42A.4

• 42A.4.— Fixing a case management hearing

• 42A.4 

• (3) Subject to rule 42A.3(6) and (7), the case management hearing fixed 
under this rule is to be not less than 16 weeks from the date on which 
the closed record is lodged in process.

• Will fly in…

• So – need to have as much as possible done by the closing of the 
Record, extending adjustment to allow for that as necessary
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Rule 42A.5 – Exchange of information by 
parties

• Early, large-scale disclosure of case and materials, including reports, 
witness statements and details, valuations, details of medical records 
and other records, notes of proposals

• (but see PN 2 of 2022 – Court does not expect much in relation to 
quantum)

• Early requests for precognition facilities

• Early wide-ranging draft Joint Minute with agreements, glossary, heads 
of loss, chronology, paginated joint bundle of all relevant records 
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Rule 42A.6 – Statements of proposals and 
Joint Minutes

• Lengthy and detailed statement of each parties’ position on numerous 
matters to be exchanged and lodged
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Rule 42A.7 – the Case Management Hearing

• Detailed provisions as to matters which the Court has to explore with 
the parties.

• An opportunity to challenge log-jams on more than twenty different 
fronts
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Rule 42A.8 – Pre-proof timetable

• Deadlines for everything to be addressed well ahead of the Proof

• All that should need updating is the valuations
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Rule 42A.9 – Non-compliance with exchange requirements

• Rule 42A.10 – Power to make orders

• The stick – ordained to appear before the Court to provide an 
explanation

• The court can make such order as appears 

appropriate/necessary, in particular to resolve log-jams. 
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Read the Rules with the Practice Note

• Principles – 

• frontloading 

• single judge 

• consistency of representation

• detailed descriptions of what the Court wants to be lodged, with 
marking/highlighting, indexing

• Full and clear disclosure

• And see also PN No 2 of 2022 re sharing of reports under Rule 42A.5
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The future?
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11) Don’t delay in getting started

• Prescription and Limitation (Scotland) Act 1973, Sections 17-19A

• Stale claims

• Evidence preserved in affidavit/on commission?
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12) Focus early on what actually happened

• Avoid faulty assumptions, misleading information or mistaken 
understandings that will let you down at the Proof
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13) Get hold of all the relevant documentation 

• Clinical records - key documents, but not the whole story: see e.g. Muir 
v Grampian Health Board, 17th March 2000, Lord Abernethy; Loughran 
v Lanarkshire Acute Hospitals NHS Trust, 2000 Rep LR 58, para [13], per 
Lord Maclean; McConnell v Ayrshire & Arran Health Board 2001 Rep LR 
85, paras [26]-[28], Lord Reed

• The Court will not assume the records are correct in the face of strong 
contrary recollections: Andrews v GGHB 2019 SLT 727, at [101] per Lord 
Pentland

• You need the full medical story, before and after the incident(s)

• Mandate or specification?

Get the records early, organize them early in a format for all to refer to
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14) Address the classic problems with medical records

• The originals v copies – best evidence and accuracy

• Copying – a very important job

• The “burst mattress” issue

• The miracle of chronologies

• Identifying authors
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Other recurring medical record problems

• Missing records from other departments

• Missing records from other hospitals

• Missing records re imaging, tests

• Imaging issues

• Partial copy problems – Kardex

• The two-sided problem

• Separate baby files
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15) Don’t forget the rest of the factual evidence – statements, etc. 

• The pursuer/family/friends – including print-outs of text 
messages/WhatsApp/photos

• The treating professionals under attack

• Other treating professionals

• Taking good statements – detail, imagination, realism

• The opportunity to transform the case

• Statements or precognitions?

• How many? Dividing merits from quantum
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16) Move quickly to secure any relevant standard 
protocols and/or work rotas

• Often a significant feature, especially in hospital cases

• The problem of the bin

• So – get them early
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17) Instruct the right experts

• Check the range of experts you need

• Check the cvs of possible experts

• Check for Court experience

• Word of mouth is invaluable

• Ask about, and look up, their previous cases

• Google them
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Key things to look out for

• Get the right specialty

• Make sure they stay within that specialty

• Make sure they were in practice at the relevant time

• Try not to get someone whose experience is out of date

• Try to get someone who can write useable reports

• Try to get someone who has survived cross-examination

• Try to get someone who understands their role

• Try to get someone who is not too busy

• Check their published papers for relevance

• Get someone who will not make things up… McLennan v GMC 2020 SC 
305
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18) Look after, and make good use of, your 
experts

• A good expert is worth their weight in gold.

• Getting their initial view 

• Consult early, with a draft chronology

• Re-consult whenever that is needed

• Get them to provide a full cv and literature referred to

• Consult to update reports for disclosure/lodging
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19) Think about “silos”….
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…or roundtables
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20) Don’t forget about quantum

PN No 2 of 2022 – no need to have it all sorted by closing of the Record – 
however, issues do need to be identified…

• Multipliers

• Life Expectancy

• Accommodation – Roberts v Johnstone [1989] QB 878; Swift v 
Carpenter [2020] EWCA Civ 1295, [2021] QB 339; but in Scotland 
remember Duke of Portland v Wood’s Trustees (No 2) 1926 SC 640, per 
Lord President Clyde at 651-652

• Cost of care

• Aids and Accessories

• Prosthetics

• Surrogate parenthood – Whittington Hospital NHS Trust v XX [2021] AC 
275
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Some quantum specialities:

• Provisional Damages, Structured Settlements Periodical Payment 
Orders – 

• By agreement: D’s Parent and Guardian v Greater Glasgow Health 
Board 2011 SLT 1137, Lord Stewart

• Imposed: Damages (Investment Returns and Periodical Payments) 
(Scotland) Act 2019, Part 2 – still not yet in force

• Personal Injury Trusts
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21) Instruct a Note on the Line of Evidence in plenty of time

• The Note on the Line of Evidence – a lost art?

• Re-interview of witnesses 

• Consult with experts using full set of papers as the Court has them

• Ensure Counsel have the full papers as the Court has them

• Liaise with opponents

• Joint Bundles
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Conclusion

Thanks for listening
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